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Petiti oner,
CASE NO. 93-3313

VS.
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RECOMMVENDED ORDER

Pursuant to notice, this cause cane on for formal hearing before P. M chael
Ruf f, duly-designated Hearing O ficer of the D vision of Adm nistrative
Hearings, on February 22, 1996, in Daytona Beach, Florida.

APPEARANCES

For Petitioner: Robert J. R ggio, Esquire
Onens & Riggio, P.A
125 North Ri dgewood Avenue
Dayt ona Beach, Florida 32114

For Respondent: W Dougl as Beason, Esquire
Department of Environnental Protection
3900 Conmonweal t h Boul evard
Tal | ahassee, Florida 32399-3000

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern whether the
contam nati on at issue regardi ng the underground storage tanks was the result of
a rel ease of a "petrol eum product or products" froma "petrol eum storage
systent'.

PRELI M NARY STATEMENT

Thi s cause arose upon the Respondent's denial of an application for
rei mbursement of costs associated with the initial remedial action programtask
performed at the Petitioner's facility, known as DEP Facility 64-9100172. The
deni al was predicated upon the Respondent's belief that the contam nation
resulting at the site was not the result of the release of a "petrol eum
product”, as that termis defined in the statutory authority cited bel ow, and
that it was not released froma "petrol eum storage systenf. The Respondent's
position is that the contamination at the site resulted fromsurface spillage
and i nproper di sposal of petrol eum products.



The Petitioner contested that decision and sought a formal proceeding,
pursuant to Section 120.57(1), Florida Statutes. Utimtely, the cause was
assigned to the undersigned Hearing Oficer for resolution

The cause came on for hearing as noticed. At the hearing, the Petitioner
presented 22 exhibits, which were adnmitted into evidence, with the exception of
Petitioner's Exhibits 8 and 9, which were not noved. The Petitioner's Exhibit
22 was admtted as corroborative or explanatory hearsay only, pursuant to
Section 120.58, Florida Statutes. The Petitioner presented the testinony of
Edward Allen Smith, a state-certified pollution specialty contractor and genera
contractor, who was project manager for the cleanup effort at the subject site.

The Respondent presented five exhibits, four of which were adnmitted into
evi dence. The Respondent's Exhibit 5 was not admitted. The Respondent
presented the testinony of Roger Register, an Engineer IV in the Bureau of Waste
C eanup of the Departnment of Environmental Protection; and Brian King, a
Pet r ol eum C eanup Rei nbursenment Section Environnental Specialist I11.

Upon concl usi on of the proceeding, the parties elected to avail thensel ves
of the right to submit Proposed Recommended Orders, requesting an extended
period of tine to nmake those submttals. Consequently, the tine constraints for
rendition of the Recommended Order were waived by the parties. The proposed
findings of fact and conclusions of |law subnmitted by the parties have been
treated in this Recommended Order and again in the Appendi x attached hereto and
i ncorporated by reference herein.

FI NDI NGS OF FACT

1. The Petitioner is the ower of real property located at 726 North Beach
Street, Daytona Beach, Florida, also known as DEP Facility No. 64-9100172. The
Petitioner has been the owner of this site from1982 to the present. From
approxi mately 1984 and 1988, it was leased to a M. Jack Del aney. Apparently,
during that tine or before, the site was used as an AAMCO transmi Ssion repair
shop and autonobile repair facility.

2. The Respondent, Departnment of Environnental Protection (DEP
Departnent), is an agency of the State of Florida responsible, in pertinent
part, for the adm nistration of Florida s Abandoned Tanks Restorati on Program
Through an agreenent with Volusia County, Florida, the county where the subject
site is located, the Departnent has delegated to the Vol usia County
Envi ronnental Control Division inspection and regul atory authority for purposes
of cleanup of sites contani nated by petrol eum petrol eum products or
hydr ocar bons.

3. The facility in question included two 1,000-gall on underground storage
tanks and three 550-gal |l on underground storage tanks (UST's). Al of the tanks,
when in service, had contained petrol eum products of one formor another. The
tanks at the front or "street-side" end of the facility property, tanks one and
five, nost likely contai ned gasoline, when in service, although at the tinme of
i nspection and renedi al action, the tanks were filled with water. Al of the
storage tanks at the facility were renoved under the supervision of the Vol usia
County environnental regulatory agency. The tanks were properly disposed of by
a qualified subcontractor, and the contam nated soil at the site was renoved and
stored in a segregated, protected fashion, until shipnent to a thermal processor
to be burned and thus cleansed of its petroleumrelated poll utants.



4. The Volusia County Environmental Control Division made an inspection of
the subject site and on Septenber 10, 1987, informed M. Del aney, the |essee,
that a consi derabl e amount of soil contam nation, due to petrol eum or petrol eum
products, was present on the site. The Departnent maintains that the finding by
the county agency was that the soil contam nati on was due to inproper surface
di sposal of used oils. M. Ed Smith, who testified for the Petitioner, has been
i nvol ved as a petrol eum de-contam nati on contractor for such sites hundreds of
times and was present throughout the cl eanup operations conducted at the subject
site. He established that, indeed, there were spillages of used and waste oils
and petrol eum products at the site but that a great deal of the contam nation
al so resulted fromunderground | eakage fromthe storage tanks, or some of them
Preponder ant evi dence was not adduced by the Department, nerely through its
reliance upon DEP Exhibit 1, Request No. 59, to show that the contam nation at
the site solely resulted fromsurface spillage, in consideration of the
testinmony of M. Smith, which is accepted.

5. On or about Septenber 19-20, 1990, five underground storage tanks were
renoved fromthe facility site by Hydroterra Environnental Services, Inc., a
contractor at the site. Thereafter, an underground storage tank cl osure report
(closure report) for the AAMCO transmi ssion facility was prepared by Hydroterra
Envi ronnental Services, Inc. That report is in evidence as the Petitioner's
Exhi bit 20. The report and testinony reveals that a total of three 550-gallon
under ground storage tanks were renoved fromthe facility. There were two 550-
gal I on underground storage tanks located in front of the facility, known as
tanks one and five. Wen those two tanks were renoved, both were found to
contain water. It is not clear what originally was stored in those tanks, but
they were, in all likelihood, utilized for the storage of gasoline. The closure
report concerning tank one and tank five reveals that the fuel-dispensing
capability of those tanks was di scontinued nmany years ago.

6. One of the tanks, tank one, leaked. It had hol es caused by corrosion
An environnental consultant, however, utilizing an organic vapor analyzer (OVA),
performed soil-nonitoring tests during the excavation and renoval of these two
550-gal l on UST's, which were thought to have fornerly contained gasoline (tank
one and tank five). H's single OVA reading at that site showed a "0 PPM (parts
per million) for that sampling |ocation associated with the excavation of tank
one and tank five near the front of the AAMCO facility. The environnmenta
consul tant al so obtained a groundwater sanple during excavation and renoval of
those two tanks. The sanple was anal yzed for the presence of benzene,
et hyl benzene, toluene, and xylene (BETX). The paraneters for BETX are utilized
to determ ne the presence of petrol eum contam nation. The analytical results
for that sanple for the tank one and tank five excavation site indicate that the
paranmeters for those hydrocarbon conpounds were all bel ow detectable limts.
Anal ytical results for the water sanmple, however, did indicate the presence of
chl orobenzene. Chl orobenzene is associated with solvents, is an aromatic
hydr ocar bon conpound and is a formof petroleum that is, it is made from crude
oi | derivatives.

7. Wth regard to these two tanks and, indeed, all of the tanks excavated,
there was an absence of "free product” on the water table. That is, gasoline,
waste oil or other forms of petroleumor petroleum products were not separately
identified and existing on the surface of the groundwater table.

8. Upon visual inspection, as shown by the Petitioner's Exhibit 20, the
closure report, the testinony of M. Smith, as well as the photographs in
evi dence, tanks one, five, four, and six had multiple holes fromsmall "pinhead
size" to one inch in dianeter. The tanks thus would have | eaked any contents



contai ned therein. Upon excavation of the tanks fromthe site, they were

cl eaned, de-conm ssioned, and transported to Jacksonville, Florida, to a
subcontractor for disposal as scrap. Tanks two and three were determ ned to be
intact, with no apparent hol es.

9. Tank one had one or nore holes. The evidence shows that that tank was
suspected of containing gasoline during its useful life, although when it was
excavated, it was found to be full of water. The OVA and groundwater tests
taken in conjunction with the renoval of tanks one and five fromthe site near
the front of the facility do not show excessive contam nation, however. This is
corroborated by the testinony of M. Smith, testifying for the Petitioner, who
is alicensed pollutant storage tanks specialty contractor and a genera
contractor. He has renoved hundreds of underground storage tanks and conducted
many such cl eanup projects. He hinself supervised the renoval of the tanks and
was on site virtually every day. Wth regard to the renoval site for tanks one
and five, which were in close proximty to each other, he confirned that he felt
that the site was "clean". Thus, it has not been denonstrated by preponderant
evi dence that tanks one and five contributed to the contam nation of groundwater
and soil at the site.

10. In the rear of the AAMCO transmi ssion facility, there were two 1, 000-
gallon UST's. One of them had been used for storage of waste oil and
transm ssion fluid (tank two). The second 1, 000-gallon UST, tank three, had
been used for storage of new transm ssion fluid. Tanks two and three were
| ocated on either side of a concrete apron at the rear door of the transm ssion
shop. Tank two was excavated separately fromtanks three, four and six. There
is no evidence that tanks two and three, the two 1, 000-gallon tanks, had hol es
or other sources of |eakage.

11. During the excavation and renoval of tank two, an OVA was used to
performthe soil nmonitoring tests. A single reading of 328PPM was recorded for
the sanpling location associated with the excavation and renoval of tank two. A
groundwat er sanple (MM SB No. 3) was obtained fromthe tank pit, where tank two
was excavated and renoved. That sanple indicates that there was a "odor of
solvents". The analytical results for that groundwater sanple indicate an
anal ysis for benzene, ethyl benzene, toluene and xyl ene, show ng that the
paranmeters for benzene and ethyl benzene were bel ow detectable limts. However,
the analytical results for that sanple indicate that chlorobenzene and 1, 4-

di chl orobenzene were above detectable limts, with significantly-elevated
readi ngs, representing excessive contamnation with these constituents. These
are consistent with the presence of aromatic solvents. Such conpounds are
hydr ocar bons, being derived from petrol eum

12. The groundwater sanple related to tank three al so showed very high
| evel s of xyl ene, chl orobenzene, and 1, 4-dichl orobenzene; volatile, aromatic
hydr ocar bon conpounds derived from petroleum The excavation pit for tank three
yi el ded a groundwater sanple of simlar quality, in terns of the odor of
solvents and el evated | evel s of the above-nenti oned hydrocarbon conpounds
associ ated with sol vents.

13. Tank six, a 550-gallon tank, was |ocated i medi ately adjacent to and
in close proximty to tank three, between tank three and the concrete apron at
the rear door of the transm ssion shop. It contained water at the tine it was
excavated and i nspected. However, it had been used for storage of petrol eum or
petrol eum products of unknown nature. Because of the nature of the business
| ocated at the site, the petrol eum products contained in the other nearby tanks
and because of the petrol eum products saturating the soil in the area



i medi ately surroundi ng and beneath the tank, it is inferred that the tank
contai ned waste oil, transm ssion fluid, or solvents at various tines and
occasi ons.

14. The excavation for tanks three and six, as well as "tank No. four"
whi ch was actually the 55-gallon oil and water separator, was one conti nuous
excavation. The water sanple taken with regard to the location of tank six
shows significantly-elevated | evels of chl orobenzene, 1, 4-dichlorobenzene, and
xyl ene. The Departnent's witness, M. Register, acknow edged that el evated
| evel s of pollutants in the pit associated with tanks four, three and six were
consistent with the presence of solvents and waste oil or "oils and greases".

15. M. Smith, the certified pollution specialty contractor supervising
and conducting the project, described in his testinmony how one can recogni ze
contam nated soil in the field and that soil is saturated when one can squeeze
petrol eum conpounds out of the soil with the hand. This shows excessive
contam nation of soils at such a site, as was acknowl edged by M. Register, the
engi neer for the Bureau of Waste C eanup for the Departnment, who testified. M.
Smith thus established that the soils in the pit at the rear of the facility
were saturated with petrol eumor petrol eum products. These were derived from
waste oils and greases, consisting of waste oil and transm ssion fluid, as well
as solvents. The pollutants |eaked fromtanks six and four, although M. Snmith
acknow edges in his testinony that tank four is not really considered to be a
storage facility but, rather, a 55-gallon drumused as an oil/water separator
connected by a clay pipeline to a catch basin imediately in the rear of the
apron and rear door of the buil ding.

16. In sunmary, through M. Smith's testinmony, it was established that
there was excessive contam nation at the site, as shown by the saturation of the
soils in the excavation pits fromwhich the tanks were renoved, in the nmanner
descri bed above. Under M. Smith's supervision, all appropriate renedial action
was done at the site, all contam nated soil was renoved and cl eansed at an
appropriate thermal treatnent facility. The site was declared "clean" by the
county agency referenced above, which had supervision of the project under its
agreement with the Departnent.

17. The initial renedial action task undertaken by the Petitioner, as
shown by M. Snmith's testinony, included renmpval of excessively-contam nated
soils, as defined under Section 62.770.200(2), Florida Adm nistrative Code,
concerning the excavations at the rear of the transm ssion shop. Tank six is
the only storage tank shown to have been | eaking at the rear of the shop, but
the spread or diffusion rate and area of contam nation which | eaked fromt hat
tank through the excavation area is not precisely definable. |In any event, a
significant portion of the soil in the excavation area at the rear of the
transm ssi on shop, including that occupied by tank six, was shown to be
excessi vely contam nated and nmuch of it emanated fromtank six, especially
evidenced by its central location in the contanmi nated portion of the site.
Renoval of that contam nated soil was part of the initial remedial action task.

18. Likew se, the removal of the tanks was part of the perfornmance of the
initial renmedial action task. In fact, all of the excess contam nation could
not be renmoved by renoval of the soil wi thout renoving the tanks first, to get
access to the excessivel y-contam nated areas beneath the surface grade. There
is, however, no evidence that the initial renedial action task, with regard to
each tank and tank site, which included renoval of the tanks and excessively-
contam nated soils, included any necessity to recover "free product” with regard
to any of the tanks or tank | ocations.



19. Finally, it is shown that transm ssion fluid and waste oil, as well as
the other, solvent-related constituents of the contam nation at the site, are
petrol eum or petrol eum products. They can be, and are used, as a mxture
anmounting to a "liquid fuel conmmdity nade from petrol eunt’ and such waste
petrol eum products are often used in Florida, particularly for boiler fuel to
fire industrial-type boilers. These conpounds found at the site are both
petrol eum and petrol eum products and are hydrocarbons, as defined in Section
376.301, Florida Statutes. It was thus denonstrated that the contam nation at
the facility was the result of a discharge of petrol eum products, froma
petrol eum storage system in the manner and for the reasons delineated nore
particul arly above.

20. On or about January 30, 1991, the Petitioner filed an abandoned tank
restoration programapplication formw th the Departnent. The Departnment issued
the Petitioner an "order of eligibility" under that programfor the abandoned
tank restoration, which final order was entered on August 16, 1991. That order
of eligibility islimted to "contamination related to the storage of petrol eum
products, as defined in Section 376.301(10), Florida Statutes.

21. On February 14, 1992, the Petitioner filed a rei nbursenent application
for all allowable costs with the Departnment. On or about April 28, 1993, a
"final order of determ nation of reinbursenent” for allowable costs was issued
by the Departnent, which denied all reinbursenment of cleanup costs associ ated
wi th contam nation of the property. That action was the result of the
Departnment's position that the contam nation resulted frominproper disposal of
petrol eum products at the AAMCO transm ssion facility and not due to
contam nation of the site fromthe storage tank system

CONCLUSI ONS OF LAW
22. The Division of Adm nistrative Hearings has jurisdiction of the
subject matter of and the parties to this proceeding. Section 120.57(1),
Fl orida Statutes.

23. Section 376.301(20), Florida Statutes, provides, in pertinent part, as
fol | ows:

(20) ' Petroleum includes:

(a) a1, including crude petroleumoil and
ot her hydrocarbons, regardless of gravity,
whi ch are produced at the well in liquid form

by ordi nary net hods and which are not the
result of condensation of gas after it |eaves
the reservoir; and

(b) Al natural gas, including casing head
gas, and all other hydrocarbons not defined
as oil in paragraph (a).

(21) ' Petroleum product' neans any liquid
fuel commodity nmade from petrol eum i ncluding,
but not limted to, all forns of fuel known or
sold as diesel fuel, kerosene, all forns of
fuel known or sold as gasoline, and fuels con-
taining a mxture of gasoline and ot her pro-
ducts, excluding liquefied petrol eum gas and
American Society for Testing and Materials
(ASTM grades nunber 5 and numnber 6 residua



oils, bunker Cresidual oils, internediate
fuel oils (IFO used for marine bunkering with
a viscosity of 30 and hi gher, asphalt oils,
and petrochem cal feed stocks.

(22) 'Petroleumstorage system neans a
stationary tank not covered under provisions
of Chapter 377, together with any on-site
i ntegral piping or dispensing system asso-
ciated therewith, which is used, or intended
to be used, for the storage or supply of any
petrol eum product. Petrol eum storage systens
may al so include oil/water separators, and
ot her pollution control devices installed at
petrol eum product termnals as defined in this
chapter and bul k product facilities pursuant to,
or required by, permts or best managenent prac-
tices in an effort to control surface discharge
of pollutants. Nothing herein shall be con-
strued to allow a continuing discharge in
vi ol ati on of Department rules.

(29) 'Storage systeml neans a stationary
tank not covered under the provisions of
Chapter 377, together with any on-site in-
tegral piping or dispensing system associ ated
therewith, which is or has been used for the
storage or supply of any petrol eum product,
pol | utant or hazardous substances defi ned
herein, and which is registered with the
Department of Environnmental Protection under
this chapter or any rul e adopted pursuant hereto.

24. Section 376.305(7), Florida Statutes, provides as follows:

(7) The legislature created the abandoned
tank restoration programin response to the
need to provide financial assistance for clean-
up of sites that have abandoned petrol eum
storage systems. For purposes of this sub-
section, the term'abandoned petrol eum storage
system shall nean any petrol eum storage
systemthat has not stored petrol eum products
for consunption, use, or sale since March 1
1990. The Departnment shall establish the
abandoned tank restoration programto facilit-
ate the restoration of sites contam nated by
abandoned petrol eum st orage systens.

25. The subject application was filed under authority of this above
statutory provision and the related rules contained in Chapter 62-770, Florida
Adm ni strative Code.



26. Rule 62-770.160, Florida Adm nistrative Code, provides, in pertinent
part:

Rul e 62-770.160 Applicability.

(1) The cleanup criteria contained in this
rule shall apply to any cleanup of a site
contam nated wi th petrol eum or petrol eum pro-
ducts . . . whether conducted by an owner
operator, response action contractor, |oca
governnent or the Department.

27. Here, the cleanup of the subject site was acconplished by the owner
t he response action contractor, and | ocal governnent acting through authority of
its agreement with the Departnent.

28. Rule 62-770.200, Florida Adm nistrative Code, provides, in part, as
fol | ows:

62-770.200 Definitions.

Al words and phrases defined in Section
376.301, F.S., shall have the sane neaning
when used in this chapter unless the context
clearly indicates otherwise. The follow ng
words and phrase as used in this chapter
shal I, unless the context clearly indicates
ot herwi se, have the follow ng neani ngs:

(1) ' Contamination' or 'contam nated neans
a di scharge of petrol eum or petrol eum products
in the surface waters, groundwaters or upon
the land, in quantities which may result in a
viol ati on of Chapter 62-3, Florida Adm nis-
trative Code, water quality standards.

(2) 'Excess soil contam nation' or
'excessively contam nated soil' means soi
saturated with petrol eum or petrol eum pro-
ducts or soil which causes a total hydro-
car bon readi ng of 500PPM for gasoline
anal ytical group (or 50PPM for kerosene
anal ytical group or m xed product analytica
group). This reading shall be obtained on an
organi c vapor analysis instrument with a flame
i oni zation detector in the survey node upon
sanmpling the headspace in a half-filled, 16-
ounce soil jar.

29. The preponderant evidence of record adduced by the Petitioner, and
corroborated to some extent by M. Register, establishes that excessively-
contam nated soil was present at the site because the soil at the areas in the
rear of the facility, where excavations were done for the tank renoval, was
saturated with petrol eumor petrol eum products. This is the alternative neans
enbodi ed in the above-quoted rul e of determ ning excessively-contam nated soil
stated disjunctively fromthe standard in the rule concerning total hydrocarbon
readi ngs. There is no question that excessively-contam nated soil was present.

30. The contam nation was caused, according to the preponderant evidence,
by waste oil and transmi ssion fluid, as well as hydrocarbon, petrol eum based
solvents. Waste oil and transnmission fluid are comonly used as fue



commodities in Florida, predomnantly as boiler fuel. These findings are

| argely predicated on the testinony of M. Smith, who was best able to testify
concerning the nature of the products which | eaked into the soils and
groundwat er and the saturated nature of the soils at the subject site. M.
Smith supervised the entire project and was on the site practically every day,
maki ng hi s observations. No one fromthe Departnment was present during cleanup
of the site, and the Departnent has admitted that no one fromthe Departnent
visited the site until the day before hearing, approximtely five and one-half
years after the tanks were renoved and the contam nation cleaned up. It has
been established that the contam nants referenced in the above Findings of Fact
constitute petrol eum products and petrol eum because the waste oils, transm ssion
fluid and the aromatic solvents are all hydrocarbons and are derived from
petrol eum Thus, they neet the above statutory definition. See, Conmerci al
Coating Corporation v. DER 548 So.2d 677 (Fla. 3d DCA 1989).

31. Rule 62-773.500(2), Florida Adm nistrative Code, provides, in
pertinent part:

62-773.500 Program Tasks.

(2) For sites at which Chapter 62-770,
F.A.C., controls site rehabilitation, the
foll owi ng shall be programtasks:

(a) Initial, remedial action (IRA)

1. This task shall include any action
including initial investigation and assessment,
necessary to:

a. Recover free product w thout depressing
t he groundwat er table;

b. Renove and treat or di spose excessively-
contam nated soil as defined in Rule 62-770,
F.A.C., fromabove the groundwater table; or

Cc. Abate an inmnent hazard.

2. Unless approved in witing by the Depart-
ment as an alternative initial remedial action
procedure pursuant to Rule 62-770, F.A C
this programtask shall not include any
activities associated with:

a. Petroleum storage systemrenoval per-
formed prior to July 1, 1992, if not integra
to the initial renedial action

32. In the instant situation, the preponderant evidence adduced by the
Petitioner and the above findings of fact establish that although no free
product was recovered fromthe groundwater table, it was necessary to renove,
treat and di spose of excessively-contam nated soil, as defined in the above
rule, fromabove the groundwater table. That is a proper programtask of an
initial renedial action, for purposes of the above-cited rule.

33. Although the Departnment takes the position that the renoval of the
tanks was not integral to the performance of the initial remedial action task,
in fact, the evidence establishes that renoval of the tanks and, therefore, the
petrol eum st orage system was necessary in order to access and adequately renove
some 200 tons of contami nated soil from above the groundwater table, in
conpliance with the delineation of the programtask for initial remedial action
The above statutes and rules clearly indicate that such is a rei nbursable
action.



34. It was not shown, however, that tank four, which in reality was the
oi | /water separator, although it was |eaking, was part of a petrol eum storage
system Consequently, the cost of renoval of that item should not be included
in reinmbursenent. The same is true of tanks one and five at the front of the
site. Although they had been part of a storage system even M. Smith, in his
testinmony, acknow edged that their sites were clean and not characterized by
contami nated soils in the area around and under the tanks.

35. The tanks at the rear of the site were required to be renoved as an
integral part of the initial renedial action programand project because the
excessi vel y-contam nated soil associated with them or sone of them could not
be successfully accessed and renoved w t hout renoval of tanks two, three and
six, particularly because of their close proximty to each ot her

36. In summary, the preponderant evidence of record and above findi ngs of
fact establish that the portion of the project involving the renoval of
contam nated soils and tanks two, three and six is reinbursable under the above-
cited authority. Consequently, the costs associated with that portion of the
project should be reinbursed to the Petitioner

RECOMVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact, Conclusions of Law, the
evi dence of record, the candor and deneanor of the w tnesses and the pl eadi ngs
and argunents of the parties, it is

RECOMVENDED that a Final Order be entered by the Departnent of
Envi ronnental Protection awardi ng rei nbursenment for the cleanup of DEP Facility
No. 64-9100172 in accordance with the considerations, findings and concl usions
made above

DONE AND ENTERED this 29th day of May, 1996, in Tall ahassee, Florida.

P. M CHAEL RUFF, Hearing O ficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 29th day of My, 1996.

APPENDI X TO RECOWENDED ORDER CASE NO 93- 3313

Petitioner's Proposed Findings of Fact

1-7. Accept ed.

8. Rej ected, as constituting argunment and not a proposed
finding of fact.

9-10. Accept ed.

11. Accepted, as to those tanks delineated nore particularly

in the Hearing officer's findings of fact.



12-13. Accept ed.

14. Rej ected, as subordinate to the Hearing Oficer's
findings of fact on this subject matter.
15. Accept ed.

Respondent' s Proposed Fi ndi ngs of Fact

1-2. Accept ed.
3. Accepted, but not itself materially dispositive.
4-12. Accepted, but not all of which are materially
di spositive
13-109. Accepted, but not necessarily materially dispositive.

20- 23. Accept ed

24-25. Accepted, but not material

26. Rej ected, as subordinate to the Hearing Oficer's
findings of fact on this subject matter.

27-29. Accept ed.

30. Accepted, but not materially dispositive.

31- 34. Accepted, but not in thenselves materially dispositive.

35- 36. Accept ed.

37-39. Accepted, but immterial

40- 45. Accepted, but not in thenselves materially dispositive.

46- 49. Accept ed.

50. Accepted, only as an indication of the Departnent's
posi tion.

51-55. Accept ed.

56- 64. Rej ected, as contrary to the preponderant weight of the

evi dence and subordinate to the Hearing O ficer's
findings of fact on this subject matter.

65. Accept ed.

66- 69. Rej ected, as contrary to the preponderant weight of the
evi dence and subordinate to the Hearing officer's
findings of fact on this subject matter, and erroneous
as a matter of |aw.

COPI ES FURNI SHED:

Robert J. Riggio, Esquire
Onens & Riggio, P.A

125 North Ri dgewood Avenue
Dayt ona Beach, FL 32114

W Dougl as Beason, Esquire
Department of Environnental Protection
3900 Conmonweal t h Boul evard
Tal | ahassee, FL 32399-3000

Virginia B. Wetherell, Secretary
Department of Environnental Protection
3900 Conmonweal t h Boul evard

Tal | ahassee, FL 32399-3000

Kenneth Pl ante, CGeneral Counse
Department of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, FL 32399-3000



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the agency witten exceptions to this
Recomended Order. Al agencies allow each party at |east ten days in which to
submt witten exceptions. Sone agencies allow a larger period within which to
submt witten exceptions. You should contact the agency that will issue the
Final Order in this case concerning agency rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the Final Order in this case.

STATE OF FLORI DA

DEPARTMENT OF ENVI RONVENTAL PROTECTI ON

STEPHEN OBER,
Petiti oner,
V. OGC Case No. 93-1835
DOAH Case No. 93-3313

DEPARTMENT OF ENVI RONVENTAL
PROTECTI ON,

Respondent .

FI NAL CORDER

On May 29, 1996, a Hearing Oficer with the D vision of Adm nistrative
Hearings (hereafter "DOAH'), submitted his Recommended Order to the Respondent,
Department of Environnmental Protection (hereafter "Departnent”). Copies of the
Recomended Order were sinultaneously served on the Petitioner Stephen Coer
(hereafter "Cber"). A copy of the Reconmended Order is attached hereto as
Exhibit A On June 13, 1996, the Departnent tinmely filed Exceptions to the
Recomended Order. The matter is now before the Secretary of the Departnent for
final agency action.

Backgr ound

In 1987, Petitioner was inforned that his property at 726 North beach
Street, Daytona Beach, Florida (DEP Facility Nunmber 64-9100172), which had been
| eased for use as an AAMCO transm ssion repair shop, had beconme contam nat ed.
In Septenber, 1990, the initial renedial action was undertaken, and in January,
1991, Petitioner filed an Abandoned Tank Restoration Program application form
with the Department in accordance with Section 376.305(7), Florida Statutes
(F.S. ). In August, 1991, the Departnent issued an order of eligibility for all
contam nation "related to the storage of petrol eum products.” In February,



1992, the Petitioner filed a reinbursenent application for the costs associ ated
with performance of the initial renedial action task at the site. In April

1992, the Department issued its order denying reinbursenment of all cleanup costs
associ ated with contam nati on of the property. The Departnent's proposed agency
action was predicated on its determnation that the contam nati on was not

predom nantly the result of the rel ease of a petrol eum product froma petrol eum
storage system

Petitioner tinely filed a challenge in accordance with Section 120.57, F. S
A formal administrative hearing was held in this case before DOAH Heari ng
Oficer P. Mchael Ruff on February 22, 1996, in Daytona each, Florida.
Proposed recommended orders were tinely filed by Petitioner and the Depart nment
after the conpletion of the formal hearing.

The Hearing Oficer found that the contam nation was the result of a
rel ease of a petrol eum product from a petrol eum product storage system and
recomended that the Departnment reverse its position and award Petiti oner
rei mbursenment for nost of the costs of renediation. Specifically, the Hearing
O ficer found that the contami nation was primarily the result of rel eases of
transm ssion fluid, waste oil, and solvents froma 550-gall on underground
storage tank and froma 55-gallon drumused for oil/water separation

There are six storage tanks at this site which are relevant to this action
Tanks one and five were |located at the front of the facility, and were found by
the Hearing Oficer not to have contributed to any contanmi nation at the site.
Tanks two and three were |l ocated at the rear of the facility, and while
contam nation was found in their vicinity, inspections showed that these tanks
were not | eaking and were thus not the source of the contam nation. Tank four
was actually a 55-gallon drumused as an oil/water separator, and was found to
be a source of contami nation. Tank six was found to have snall holes in it, and
the Hearing Oficer found that it contained waste oil, transm ssion fluid, and
solvents at various tines, and was a source of the contam nation at the site.
The Hearing Oficer also found that although there were spillages of used and
waste oils and other materials at the site, "a great deal” of the contam nation
al so resulted fromunderground | eakage from sone of the storage tanks.

Section 376.305(7), F.S., provides that the Abandoned Tank Restoration
Programis applicable "for cleanup of sites that have abandoned petrol eum
storage systens." Section 376.301(22), F.S., defines "petrol eum storage systent
as, in pertinent part, "a stationary tank not covered under the provisions of
chapter 377, together with any onsite integral piping or dispensing system
associ ated therewith, which is used, or intended to be used, for the storage or
supply of any petrol eum product." Section 376.301(21), F.S., defines "petrol eum
product” as, in pertinent part, "any liquid fuel comobdity nade from petrol eum"”
Section 376.301(20), F.S., defines "petroleunt as, in pertinent part, "oil
i ncluding crude petroleumoil and other hydrocarbons, regardless of gravity,
whi ch are produced at the well in liquid formby ordinary nmethods and which are
not the result of condensation of gas after it |eaves the reservoir."

Preface to Rulings on Exceptions

The Departnent filed several exceptions taking issue with certain findings
of fact and conclusions of law In the Recormended Order. As a preface to the
rulings on these exceptions, it is appropriate to conment on the standard of
revi ew i nposed by [ aw on an agency in review ng recommended orders subnitted by
DOAH hearing officers.



Under Section 120.57(1)(b)10, F.S., a review ng agency may reject or nodify
the concl usions of law and interpretations of adm nistrative rules contained in
t he recomended order of an adnministrative hearing officer. However, these
statutory provisions mandate that an agency may not reject or nodify findings of
fact made by a hearing officer, unless a review of the conplete record
denonstrates that such findings were not based on conpetent substantial evidence
or that the proceedi ngs on which the findings were based do not conply with the
essential requirenents of law. See Freeze v. Dept. of Business Regul ation, 556
So.2d 1204 (Fla. 5th DCA 1990); Florida Departnent of Corrections v. Bradl ey,
510 So.2d 1122 (Fla. 1st DCA 1987)

The agency reviewi ng a reconmended order may not reweigh the evidence,
resol ve conflicts therein or judge the credibility of w tnesses, as those are
evidentiary matters within the province of the hearing officer as the trier of
the facts. Heifetz v. Dept. of Business Regulation, 475 So.2d 1277 (Fla. 1st
DCA 1985) Consequently, if the record of the DOAH proceedi ngs di scl oses any
conpetent, substantial evidence to support a finding of fact made by the hearing
of ficer, the review ng agency is bound by such finding. Bradley, supra, 1123.

Throughout this Order, references to the transcript of the hearing shall be
cited as (T. pg. Nunmber ). References to Findings of Fact or Conclusions of Law
refer to the Recommended Order of the Hearing Oficer

Rul i ngs on Exceptions
Departnment' s Exception Number 1

The Departnent takes exception to the Hearing Oficer's Finding of Fact
Nurmber 19 and Concl usi on of Law Nunmber 30, in which he finds and concl udes t hat
waste oil, transm ssion fluid, and solvents constitute both "petrol eunf and
"petrol eum products” as defined in Section 376.301, F.S. |If these materials,
whi ch the Hearing Oficer found were the source of contamination at the site,
are not shown to be petrol eum or petrol eum products as defined, then the tanks
on the site would not be considered part of a petrol eum storage system and the
facility would not be eligible for funds under the Abandoned Tank Restoration
Program As the party asserting the affirmative, Petitioner has the burden of
proof of denmonstrating entitlenment to rei nbursenment funding. Comercial Coating
Corporation v. Departnment of Environnmental Regulation, 10 FALR 5828, 5854
(Cct ober 10, 1988), rev'd on other grounds, 548 So.2d 677 (Fla. 3rd DCA 1989)

In Puckett G| Conmpany v. Departnent of Environnental Regulation, 10 FALR
5525, 5529-5531 (Sept. 1, 1988), rev'd on other grounds, 549 So.2d 720 (1st DCA
1989), the Department concluded that "petroleum as defined in Section 376.301
F.S., "islimted to oil fromthe well, and does not include hydrocarbons that
have been refined or otherw se nade out of petroleum"” see al so Commerci al
Coating Corporation, 10 FALR at 5832. Nonetheless, the Hearing O ficer found
that waste oils, transmission fluid and the aromatic solvents all neet the
definitions of both petrol eum and petrol eum products because they "are al
hydr ocarbons and are derived from petroleum" (Concl usion of Law Nunber 30) The
Hearing Oficer's definition of "petroleunt is so general as to provide
potentially unlimted eligibility, and it is rejected for the same reasons the
Departnment rejected a simlar interpretation in Puckett. Wste oil
transm ssion fluid, and solvents are clearly not "petrol eum

"Petrol eum product” is defined as "any liquid fuel comodity made from
petroleum" The Hearing Oficer found that transm ssion fluid, waste oil, and
solvents "can be, and are used, as a mixture anpbunting to a “liquid fue



commodi ty made from petrol eumd and such waste petrol eum products are often used
in Florida, particularly for boiler fuel to fire industrial-type boilers.™
(Finding of Fact Number 19). He also found that waste oil and transm ssion
fluid "are comonly used as fuel commodities in Florida, predom nantly as boiler
fuel ." (Conclusion of Law Number 30)

The Departnent argues that, at least in this case, there was no evidence
that waste oil and transm ssion fluid were "comonly" or "often" used as fuels,
and no evidence that the waste oil or transm ssion fluid generated at this site
were actually being recycled and used as a fuel. Absent evidence of both these
factors, the Departnent argues, the waste oil and transmission fluid on this
site cannot be considered "petrol eum products. ™"

Al t hough Section 376.315, F.S., provides that the statutes authorizing the
Abandoned Tank Restoration Program should be liberally construed, that does not
mean t hat rei nbursenment coverage should be unlimted. That the Legislature
intended to limt coverage is apparent in its use of the phrase "liquid fue
commodity." To include every material derived from petrol eumthat can be burned
and has at some point been bl ended and burned in an industrial boiler would
render this phrase essentially neaningless. Had the Legislature intended
rei mbursement funds to be used for cleanups involving any commodity derived from
petroleum it could have sinply adopted the definition of "product” found in
Section 377.19, F.S., as it did in the definition of "pollutant” in Section
376.301, F.S. "Product" is defined in Section 377.19(11), F.S., as "any
commodity made fromoil or gas" and specifically includes in the definition
"waste oil," "lubricating oils,"” and "blends or m xtures of two or nore liquid
products or by-products derived fromoil or gas." It is reasonable to conclude
that the Legislature intended the rei nbursenent programto be narrower in scope
than other statutes regulating oil and gas resources or pollutant discharge
preventi on.

The Departnment concluded in Puckett that the definition of "petrol eum
product” can include used oil, but only if it is being "utilized to a
significant degree, either by the owner or the ultimate user, as a liquid fue
comodity,” and if it "is commonly used as a fuel." The Departnent al so noted
that "it is critical that site cleanup coverage be linmted to used oil being
stored for recycling as opposed to sinply being discarded.” This interpretation
was echoed in Red Top Sedan. Inc. v. Departnment of Environnmental Regulation, 12
FALR 214 (Sept. 14, 1989), affirned, 564 So.2d 1091 (1st DCA 1990)

In Commercial Coating, the Departnment concluded that mneral spirits were
not a "petrol eum product” because they were not used as a liquid fuel commodity.
The court held that the Departnment's policy that the definition of "petrol eum
product” was limted to products whose primary use was as a fuel was incorrect.
In that case the court held that mneral spirits were a liquid fuel comodity
because they can be produced by distilling gasoline, are burned as fuel in
i ndustrial boilers, are sold conmercially as charcoal starter fluid, are a
conmponent of gasoline fuel used in outboard engi nes, and were actually used by
the applicant as fuel to operate fork lifts.

In accordance with this case law, it is the Departnent's interpretation
that a "petrol eum product™ is a petrol eumderived comodity which is conmonly
used as a fuel, and which is actually being utilized to a significant degree as
aliquid fuel cormmodity by the owner or ultimate user, even though its primry
use may be other than as a fuel. This definition is a functional one, and
depends to a large degree in how a particular material is being nmanaged at a
particular facility. |If a material is being managed as a waste product, even



though it may be conmonly used as a fuel, then it will not be considered a
"petrol eum product.” In this case, it was not proven that any of the
contam nants on site were recycled for use as a fuel

The only evidence regarding the uses of these contam nants was that
transm ssion fluid and waste oil can be burned as a fuel in industrial
applications where the purity of a certain blend is not a requirenment. (T. pp
72-73) Petitioner's witness further stated that he didn't know if transm ssion
fluid is "designed for a liquid fuel. 1 do know that it can be burnt - bl ended
and burned in certain industrial applications.” (T. pg. 102) He testified that
he didn't know whether the transmission fluid stored in the tanks of this
facility was being bl ended and burned (T. pg. 102) and that he had not discussed
di sposal practices with the site owners or operators. (T pp. 85-86) A
Departnment witness testified that he saw no evidence in his files that waste oi
or transm ssion fluid was being picked up by a waste oil haul er and being
recycled as a fuel. (T. pg. 124) Wile the evidence woul d support a finding by
the Hearing Oficer that waste oil and transm ssion fluid can be used as fuels,
there was no conpetent substantial evidence to support his findings that waste

oil, transmssion fluid, or solvents are used "comonly" or "often” in Florida
as liquid fuel conodities. Mre inportantly, there was no conpetent
substantial evidence that waste oil, transmssion fluid, or solvents were

actual ly used or recycled as fuel sources by the site owner or operator, nor did
the Hearing Oficer make any findings on this question

In order to be considered a petrol eum product, it nust be shown that the
materi al was used or recycled as a fuel commodity. Since there was no finding
that the waste oil, transm ssion fluid, or solvents at this site were ever used
or recycled as fuel, nor any evidence to support such a finding, | nust reject
the Hearing Oficer's conclusion (set forth in Finding of Fact Number 19 and
Concl usi on of Law Nunber 30) that the waste oil, transmission fluid, and
solvents at this site are petrol eum products as defined in Section 376.301, F.S.
For the reasons cited above, | also reject the Hearing Oficer's conclusion that
t hese contam nants constitute petroleumas defined in Section 376.301, F.S. The
Departnent's exception is therefore accepted.

Departnment' s Exceptions Nunber 2 and Nunber 3

The Departnent's Exceptions contain two argunments each | abel ed Exception
No. 2. | presune that the second of these argunents shoul d have been | abel ed
Exception No. 3. Nonetheless, they deal with simlar subjects and are thus
addr essed toget her.

The Departnent did not identify in these Exceptions any particul ar Fi ndings
of Fact or Conclusions of Law with which it takes exception. Instead, the
Department argues that the Petitioner failed to neet its burden to denonstrate
that the contam nation at the site was primarily due to the rel ease of petrol eum
products froma petrol eum storage system The Departnment argues that since the
Hearing Oficer found that the contam nati on was caused by various material s,

i ncluding solvents, and that the contam nation cane from various sources, the
entire site should be declared ineligible for reinbursenment funds. | presune
the Departnment is thus objecting to Conclusion of Law Nunmber 36, in which the
Hearing Oficer concluded that nost of the costs at the site should be

rei mbur sed

It has | ong been Departnment policy that "where contam nation is caused by
subst ances both eligible and ineligible for SUPER Act cl eanup rei mbur senent
under Section 373.3071(12), Florida Statutes, the appropriate way to interpret



the statutory eligibility criteria is that the entire site is ineligible for

rei mbursenment if a majority of the contam nation cones fromineligible sources.”
Red Top Sedan, 12 FALR at 220. 1In this case, there is no conpetent substanti al
evi dence to indicate what contam nants are present in what proportions, nor did
the Hearing Oficer make any findings in this regard. Even if either the waste
oil or transmission fluid at this site were considered a petrol eum product,
there is no evidence that either was the predom nant constituent of the site
contam nation. There was al so no evidence on the degree to which solvents were
responsi ble for contam nation. Only if transm ssion fluid, waste oil, and
solvents are all considered petrol eum products woul d the anount of contribution
by each material be irrel evant.

Subsequent to Commercial Coatings, Section 376.3071(4), F.S., was anended
and now provides that Inland Protection Trust Funds shall not be used "for
cl eanup of contami nation caused primarily by a di scharge of solvents as defined
ins. 206.9925(6) ." There is no conpetent substantial evidence in the record
regarding the relative anmounts of the various contam nants in the soil or ground
water at the site. Virtually all of the evidence in the record, as reflected in
the Recormended Order, shows that the contami nation was the result of a mxture
of various petroleumderived products, including solvents. (Finding of Fact
Nunber 15; T. pp. 131-137) The Petitioner failed to carry its burden of show ng
that this contam nation did not result primarily froma di scharge of sol vents.

In addition to the fact that the contami nati on was due to an unspecified
m xture of contami nants, there were at |east three sources of contamnination
identified by the Hearing Oficer: tank six, a 550-gallon underground storage
tank (Finding of Fact Nunber 15, 17) ; tank four, a 55-gallon drumused as an
oi | /water separator which is not part of a petrol eum storage system (Finding of
Fact Nunber 15; Concl usion of Law Nunber 34); and spillage not associated with
any tank (Finding of Fact Nunmber 4). Coverage under the Abandoned Tank
Restoration Programis limted to discharges froma petrol eum storage system
and the Petitioner had the burden of showi ng that contam nation at the site cane
predom nantly from such a system

The Hearing Oficer found that "a great deal"” of the contam nation resulted
from under ground | eakage from sone of the storage tanks and was not "sol ely"
attributable to surface spillage. (Finding of Fact Nunmber 4) He found that a
"significant" portion of the soil at the back of the facility was contamn nated,
and "much of it emanated fromtank six." (Finding of Fact Number 17) He found
that "the spread or diffusion rate and area of contam nation which | eaked from
[tank six] through the excavation area is not precisely definable." (Finding of
Fact Nunber 17) Never did he find, nor is there any conpetent substanti al
evi dence to support a finding, that a majority of the contam nation canme from
tank six, the only source which mght qualify as a petrol eum storage system
Again, it is the Departnment's well-established policy, a policy upheld by the
courts, that the entire site is ineligible for reinbursenent funding if a
majority of the contam nation conmes fromineligible sources.

| recognize that it may often be difficult for an applicant under the
Abandoned Tank Restoration Programto prove with certainty exactly what
proportions of what constituent are present in contanm nated soils. As noted
above, it is the Petitioner's burden to denonstrate that the contami nation at
this site was the result of a discharge of petrol eum products froma petrol eum
storage system In this case, however, although the matter was clearly put at
issue in the Joint Prehearing Stipulation signed by both parties, the Petitioner
made no attenpt to distinguish between eligible and ineligible products, or
between eligi ble and ineligible sources.



For these reasons, | accept the Departnent’'s exception and reject the
Hearing Oficer's conclusion that nost of the costs at this site are eligible
for reinbursenent. Even if waste oil and transm ssion fluid were considered
petrol eum products, the Petitioner failed to denonstrate that the contam nation
at the facility was predomi nantly the result of the discharge of petrol eum
products from petrol eum storage systens. The entire site nmust therefore be
declared ineligible for rei nbursenent under the Abandoned Tanks Restoration
Program

CONCLUSI ON
It is therefore ORDERED:

A. The Recommended Order of the Hearing Oficer is adopted and incorporated
by reference herein, except where specifically noted.

B. The ultimate reconmendation of the Recommrended Order is rejected for the
reasons stated herein.

C. Eligibility for reinbursenent for DEP Facility Nunmber 64-9100172 is
her eby DENI ED.

Any party to this Order has the right to seek judicial review of the Oder
pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of
Appeal pursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the
clerk of the Departnment in the Ofice of General Counsel, 3900 Commonweal t h
Boul evard, M S. 35, Tall ahassee, Florida 32399-3000; and by filing a copy of
the Notice of Appeal acconpanied by the applicable filing fees with the
appropriate District Court of Appeal. The Notice of Appeal nmust be filed within
30 days fromthe date this Order is filed with the clerk of the Departmnent.

DONE AND ORDERED this 12th day of July, 1996, in Tall ahassee, Fl orida.

STATE OF FLORI DA DEPARTMENT
OF ENVI RONMVENTAL PROTECTI ON

VIRG NI A B. WETHERELL

Secretary

Marj ory Stoneman Dougl as Buil di ng
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Filing And Acknow edgnent
Filed, On This Date,
Pursuant To s 120.52
Florida Statutes, Wth The
Desi gnat ed Depart ment
Cerk, Receipt O Wich Is
Her eby Acknow edged.

Kathy C. Carter 7/ 12/ 96
Cerk



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing Final O der
United States Postal Service to:

Robert J. Riggio, Esquire
ONENS & RRGA O, P. A

125 N R dgewood Ave.

Dayt ona Beach, Florida 32114

Ann Cole, Cerk and

P. Mchael Ruff, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550 a

nd by hand delivery to: W Douglas Beason, Esquire
Department of Environnental Protection

3900 Conmonwealth Blvd., MS. 35

Tal | ahassee, Florida 32399-3000

this 17th day of July 1996.

STATE OF FLORI DA DEPARTMENT
OF ENVI RONMVENTAL PROTECTI ON

Chris McQuire

Assi stant CGeneral Counse

3900 Commonwealth Blvd., MS. 35
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